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PART 1 


You must answer both questions in Part 1. 
Each question is worth 20 marks 


1. A highly successful business on the NSW Central Coast, Strongs Diesel Mechanics 
(SDM) is run by a married couple, Jason and Rebecca Strong. Although Jason is the 
head mechanic in the business, and Rebecca runs the office and does the accounts, 
the business itself and all the accounts are in Rebecca’s sole name, for tax purposes. 


In July 2018 Rebecca and Jason decide to divorce and sell the business. Rebecca 
enters into a contract with a purchaser, Daniel McKinnon, to sell the business for $800 
000. The contract includes a ‘restraint of trade’ clause, which prohibits Jason from 
working as a diesel mechanic within a radius of 20 kms for a period of 5 years after the 
sale. 


The sale is finalised in September 2018, and Rebecca and Jason pay off all their debts 
and divide the balance between them. Rebecca then moves to Queensland, leaving 
Jason on the Central Coast. In January 2019 Jason starts working as a diesel 
mechanic in Gosford, approximately 5 kms from SDM’s premises. As a result, Daniel 
estimates SDM is losing about $6000 per week, as many of SDM’s customers are 
taking their business to Jason. Daniel contacts Jason again, and says, ‘My business 
really can’t take this anymore. I'll pay you $5000 if you quit your job and move to the 
South Coast as you promised.’ Jason accepts that offer. He moves to Bega on the 
south coast of NSW. However, when he asks for the money, Daniel refuses to pay. 


Does Daniel have a contractual obligation to pay $5000 to Jason? 
Assume that the restraint of trade clause is legal and enforceable. 
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Glen Thornton decided to invest in a crayfish farming project run by Crawdaddy Pty Ltd 
in regional NSW. In early discussion with the project manager and CEO of Crawdaddy, 
Tanya White, Glen explains that he will only invest with companies that practice 
corporate social responsibility (CSR), as he is able to get tax rebates on these 
investments. Tanya replies 


‘| assure you, Crawdaddy employs environmentally sustainable crayfish farming 
practices. Crawdaddy has a CSR policy, and our guarantee is written right into 
every investment contract.’ 


Due to financing delays, Glen signs a contract with Crawdaddy six months later. 
When Glen signs the contract, he asks which clause refers to the CSR policy. Tanya 
gives Glen a pamphlet outlining Crawdaddy’s policy. The contract itself includes 
clause 18: 


18.Crawdaddy Pty Ltd is not bound to comply with corporate policy statements 
that are not affixed to the contract herewith. 


Glen fails to notice clause 18 when he signs the contract. The pamphlet on CSR is 
not affixed to the contract. 


Glen soon learns that Crawdaddy P/L had recently abandoned all of its corporate 
social responsibility policies. The pamphlet that Tanya showed him was a leftover 
from earlier marketing efforts. As a result, Glen loses about $65 000 in tax rebates. 


Can Glen sue for breach of contract? Are there any other legal remedies 
available to him? 
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PART 2 
Please answer TWO (2) questions from Part 2. 


Each question is worth 5 marks 


3. In Biotechnology Australia v Pace (1988) 15 NSWLR 130, the majority found that the 
term of the employment agreement that Dr Pace was to be given the ‘option to 
participate in the the Company’s senior staff equity sharing scheme’ was too 
uncertain to be enforceable. Explain that decision. Justice Hope, in dissent, argued 
that the uncertainty could be cured by importing the criteria of honesty and 
reasonableness. Explain that argument. 


4. Why was the relevant clause in the agreement in Royal Botanic Gardens and Domain 
Trust v South Sydney City Council (2002) 240 CLR 45 found to be ambiguous by the 
High Court? What extrinsic material did the High Court rely on to resolve that 
ambiguity? What was the High Court’s final interpretation of the relevant clause? 


5. What are the important differences between terms implied in law and terms implied in 
fact? In your answer you should refer to the discussion of the test of ‘necessity’ in 
University of Western Australia v Gray (2009) 179 FCR 346. 


6. What was the ‘extraneous purpose’ which motivated one of the parties in Burger King 
Corporation v Hungry Jack’s Pty Ltd (2001) 69 NSWLR 558? Did the Court find that 
acting for extraneous purposes was a breach of the duty of good faith? 


7. What was the ‘mutual assumption’ that gave rise to the frustration of the contract in 
Codelfa Constructions v State Rail Authority of NSW (1982) 149 CLR 337? How did 
clause 8(2)(c) of the contract present an obstacle to the conclusion that the contract 
was frustrated? How did the High Court deal with that obstacle? 
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